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MINOR ADULT ESTATE
§401: Basis for Appt.                 
§402: Petition for Appt. 
§403: Notice of Hearing
§407: Prof. Eval.
§409: Confidentiality
§411: Order on Appt.
§413: Emergency C’ship
§414: Powers
§418: Duties
§421: Admin. Powers
§416: Bond/Oath/Waiver
§417: Bond
§419: Conservator’s Plan
§420: Inventory
§423: Report and Accounting

ADULT
§301: Basis for Appt.
§302: Petition for Appt.
§303: Notice of Hearing
§305: Prof. Eval.
§307: Confidentiality 
§309: Order on Appt.
§311: Emergency G’ship
§312: Duties
§313: Powers
§315: Guardian’s Plan
§316: Well-Being 
Report
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GAP Act 
Highlights

§201: Basis for Appt.

§202: Petition for Appt.

§203: Notice of Hearing

§206: Order on Appt.

§207: Emergency G’ship

§208: Duties 

§209: Powers

§102 (Definitions)
§108 (Letters of Guardianship/ Conservatorship)
§125 (Transition Provisions)

GENERAL

Presenter
Presentation Notes
Repealed roughly 70 statues and replaced with 84.Additionally, amended 6.01, 6.02, and 6.03 Chancery Court Rules.These are the highlights…
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GENERAL PROVISIONS definitions

Presenter
Presentation Notes
Notable Definitions:  ADULT, CONSERVATOR, CONSERVATORSHIP ESTATE, FULL C’SHIP, FULL G’SHIP, GUARDIAN, LESS RESTRICTIVE ALTERNATIVE, LIMITED C’SHIP, LIMITED G’SHIP, WARD.Old: lots of confusion between what is a Conservator and what is a Guardian.  Here, we have mapped it out: Guardian = person; Conservator=Money.  That’s it!
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GENERAL PROVISIONS letters of guardianship and conservatorship

Presenter
Presentation Notes
Constantly being monitored!  If there is improvement etc, the court will be notified and the Guardian / Conservator’s role will change.
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GENERAL PROVISIONS transition provisions

Presenter
Presentation Notes
Very important.  Does not apply until January 1, 2020.  Applies to ALL proceedings after 01/01/20.  Applies to all proceedings commenced prior to 01/01/2020 AT THE DISCRETION of the court.  DOES NOT apply to any orders entered prior to 01/01/2020.



Basis, Petition, Notice
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Duties and Powers of Guardian/Conservator
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Emergency Situation

Presenter
Presentation Notes
Same as in minor and for conservator.Petition of the Court at the discretion of the court.Prevent substantial harm to (1) heath, (2) safety, (3) welfareLasts 60-days; option to extend for another 60-days; powers limited to those specifically outlined in the Order.Notice requirements: to adult, attorney, any person responsible for care of the adult, etc.Can appoint EG without notice if: health, safety, welfare in immediate danger.  BUT must provide notice within 48-hours of this proceeding with a hearing to be held 5-days later.EG may be removed at any time.   Appointment of an EG not basis for a full/traditional g’ship.
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Confidentiality

Presenter
Presentation Notes
Same as in 409 for conservatorship
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Guardian/Conservator’s Plan

Presenter
Presentation Notes
New and Important!Court MAY require it at its discretion.  Due within 90-day of appointment.  Revised plans due within 90-days of significant deviation.  TALK ABOUT SIGNIFICANT DEVIATION AND THE FORM.Includes: description of living arrangements, activities of the ward, ward personal relationships (visitors or trips to visit), anticipated interaction (frequency etc) between guardian and ward, goals for the ward, any fees the guardian plans to charge for his/her services. Notice of the plan filing to ward, wards spouse, parents, children, etc.   Then, once approved, a copy of the plan must be provided to all interested parties as listed.Conservator’s Plan is must like the Guardian’s plan.  Requires the conservator to provide the court with a detailed report on how he or she plans to invest, protect, manage, expend and distribute the war’s estate.  Due within 90-days of appointment.  Any significant deviations from the plan must be submitted to the court as an amendment.  The plan must include: a budget, a plan on how the ward will be involved with the management of the estate, a plan to restore the wards ability to manage the estate, and an estimate in the duration of the conservatorship.The court must wait 30-days to approve the plan.    
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Guardian’s well-being report

Presenter
Presentation Notes
New and Important!  Fully discretionary at the will of the court.  Very specific.  Serves as an update for the court. Well-being report is designed to complement an accounting / inventory in a conservatorship.  It requires that a Guardian provide the court with specific information on the wards mental, physical, and social condition.  The concern is that too often, we are focused on the ward’s assets.  While important, the focus is always on the ward as an individual – even if we are attempting to protect his or her things.  We certainly want to protect him or her as a person.The report is required if there is a change in circumstances or if the guardian needs to deviate from the plan.  The court, at its discretion, may also require the report annually if there is concern for the wards well-being. 
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CONSERVATORSHIP OF THE ESTATE bond 

Presenter
Presentation Notes
BOND (416):  A bond is required by the court of all conservators upon appointment.  Ensures that conservator faithfully performs his/her duties.  The court may waive the bond requirement if the respondent is a minor and the minor’s parent’s have waived the requirement, the ward’s assets are in a commercial bank and will remain in the bank until the court has otherwise provided, or the court finds that a bond is not necessary.  Section 2 provides an amount of the bond or in the alternative the opportunity for the conservator to put up collateral.Section includes mandatory language for the acknowledgement of receipt of a bond BOND (417): and the terms and requirements of the bond are listed in 417!



Proposed Uniform Chancery Court Rule 6.01
A) Every fiduciary must, unless licensed to practice law in Mississippi, retain an attorney or firm of attorneys 
to provide representation, advice and assistance during the entire term of the fiduciary's appointment. 

(B) Compensation for the attorney shall be fixed and approved by the Chancellor. 

(C) Once an attorney has entered an appearance for a fiduciary, in any respect, the attorney shall be 
permitted to withdraw only with the consent of the Chancellor, with notice to the client and any adverse 
party as required by UCCR 1.08. 

(D) An attorney who is negligent or unfaithful in any respect may be discharged by order of the court on 
motion of the fiduciary or on motion of the court. 

(E) The practice of employing different attorneys at the will of the fiduciary will not be tolerated. 

(F) The chancellor may relieve a fiduciary of the obligation to retain an attorney in matters involving 
guardianship (of the person) only, and in cases where the court, in its discretion, finds that it will impose 
an undue or unnecessary financial burden on the ward's estate. All other duties of a fiduciary remain the 
same with or without representation. 

Attorney Must Be Retained.
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Proposed Uniform Chancery Court Rule 6.02
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Proposed Uniform Chancery Court Rule 6.03
(A) Every fiduciary shall attach to each annual account a list or statement of all assets, real and personal, of 

the estate. 

(B) If the annual account consists of money, bonds or other securities negotiable by delivery, then the 
statement shall also show the name of the bank where the same is deposited or kept. 

(C) Verification of account balances in the form of statements issued by the depository showing the 
balance at the beginning of the accounting period, and the most recent statement for the end of the 
accounting period shall be attached. 

(D) If the assets consist of loans made by the fiduciary or the predecessor in the fiduciary office, then the 
statement shall show to whom and when the loan was made, the amount remaining unpaid, how secured, 
whether all taxes have been paid on the property mortgaged or pledged as security for the loan, and 
whether or not the security is sufficient. 

Statement Appended to Annual Accounts.
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Accounting and Inventory

Presenter
Presentation Notes
INVENTORY (420): This is exactly the same as the old statute with the exception of the notice requirement in Section 2.  Due within 90-days of appointment.  Must be detailed, complete, and as accurate as possible.  Notice of filing must be given to everyone who received notice of the initial petition within 14-days of filing the inventory.  And, there’s a form for that!ACCOUNTING (423): The conservator must also provide the court with an accounting. VERY long section. This is an annual requirement. Similar to the inventory but much more involved. The conservator must include property, receipts, disbursements, liabilities, and distributions.  It must also include a list of services provided to the ward, and a statement on whether the conservator has deviated from the Conservator’s Plan.  The Conservator may also include recommendations on what the ward needs and what could improve the situation.   The court may appoint a GAL to interview the ward and / or review the accounting and investigate any other matter of concern.  Includes steps the court must take if it finds that there is reason to believe a conservators has not complied with its duties and/or the conservatorship should not continue. And, there’s a form for that too!



Order of Appointment
• Order appointing guardian/conservator must include findings to support appointment. 
• If full guardianship/conservatorship, order must explain why limited guardianship/conservatorship is not 

sufficient. 
• If limited, specific powers granted to guardian/conservator must be detailed. 
• Court order for guardian/conservator of an adult must give name and contact information of any person 

entitled to: 
• notice of ward’s rights
• ward’s change in residence
• ward’s death or condition
• copy of the guardian/conservator plans
• access to court records
• court limitation on powers 
• removal of guardian/conservator. 
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Presenter
Presentation Notes












Medical Affidavit
(1) The chancery court must conduct a hearing to determine whether a guardian/conservator is needed
for the respondent. Before the hearing, the court, in its discretion, may appoint a guardian ad litem to look after the 
interest of the person in question; the guardian ad litem must be present at the hearing and present the interests of the 
respondent for whose person a guardian/conservator is to be appointed.

(2) The chancery judge shall be the judge of the number and character of the witnesses and proof to be presented, 
except that the proof must include certificates made after a personal examination of the respondent by the following 
professionals, each of whom shall make in writing a certificate of the result of that examination to be filed with the clerk 
of the court and become a part of the record of the case

(a) Two (2) licensed physicians; or

(b) One (1) licensed physician and either one (1) licensed psychologist, nurse practitioner, or physician's 
assistant.

(3) The personal examination may occur face-to-face or via telemedicine, but any telemedicine examination must be 
made using an audio-visual connection by a physician licensed in this state and as defined in Section 83–9–351. A nurse 
practitioner or physician assistant conducting an examination shall not also be in a collaborative or supervisory 
relationship, as the law may otherwise require, with the physician conducting the examination. A professional conducting 
an examination under this section may also be called to testify at the hearing.

Sections 305 and 407 Professional evaluation.



Medical Affidavit

(1) The court may appoint a guardian for an adult when the respondent lacks the ability to meet essential 
requirements for physical health, safety or self-care because:

(a) The adult is unable to receive and evaluate information or make or communicate decisions, even with 
appropriate supportive services or technological assistance; or

(b) The adult is found to be a person with mental illness or a person with an intellectual disability as 
defined in Section 41–21–61 who is also incapable of taking care of his or her person.

(2) The court shall grant to a guardian appointed under subsection (1) only those powers necessitated by 
the limitations and demonstrated needs of the ward and must enter orders that will encourage the 
development of the ward's maximum self-determination and independence. The court must consider any 
less restrictive alternative that would meet the needs of the ward.

Sections 301 Basis for appointment of a guardian.
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Medical Affidavit
Section 401 Basis for appointment of a conservator.
(1)The court may appoint a conservator for the property or financial affairs of an adult if the court finds by
clear and convincing evidence that:

(a) The adult is unable to manage property or financial affairs because:

(i) Of a limitation in the adult's ability to receive and evaluate information or make or communicate decisions, even with
the use of appropriate supportive services or technological assistance;

(ii) The adult is missing, detained, incarcerated, or unable to return to the United States;

(b) Appointment is necessary to:

(i) Avoid harm to the adult or significant dissipation of the property of the adult; or

(ii) Obtain or provide funds or other property needed for the support, care, education, health, or welfare of the adult or
of an individual entitled to the adult's support; and

(c) The respondent's identified needs cannot be met by a less restrictive alternative.

(3) The court shall grant a conservator only those powers necessitated by demonstrated limitations and needs of the respondent and 
issue orders that will encourage development of the respondent's maximum self-determination and independence. The court may 
not establish a full conservatorship if a limited conservatorship or other less restrictive alternative would meet the needs
of the respondent.



Medical Affidavit
Sections 305 and 407 Professional evaluation.



Other Forms specific to Minors:

GAP Act: Petition for Appointment of Guardian for a MINOR under Section 202
GAP Act: Order for Appointment of Guardian for a MINOR under Section 202
GAP Act: Parental Waiver for Guardianship of a MINOR
GAP Act: Nomination of Guardian of a MINOR (for Minors age 14 or older)
GAP Act: Well-Being Report for Guardianship of a MINOR
GAP Act: Oath of Guardian of a MINOR
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https://chancery10th.com/wp-content/uploads/2019/07/Petition-for-Appointment-of-Guardian-of-a-MINOR-under-Section-202.pdf
https://chancery10th.com/wp-content/uploads/2019/07/Order-for-Appointment-of-Guardian-of-MINOR.pdf
https://chancery10th.com/wp-content/uploads/2019/07/Parental-Waiver-for-Guardianship-of-Minor.pdf
https://chancery10th.com/wp-content/uploads/2019/07/Nomination-of-Guardian-of-Minor.pdf
https://chancery10th.com/wp-content/uploads/2019/07/Well-Being-Report-of-a-Minor.pdf
https://chancery10th.com/wp-content/uploads/2019/07/Oath-of-guardianship-for-minor.pdf
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