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Presenter
Presentation Notes
Welcome the group and explain how this piece fits into the overall program.  Not intended to be an in-depth program on reasonable efforts, but just to lay the foundation for the work to be done over the next two days.  Describe the size and nature of my jurisdiction for a point of reference, but note that I have been exposed to jurisdictions of all sizes and types. Use  the following quote taken from Judge Edwards’ Introduction to his book, Reasonable Efforts:  A Judicial Perspective (Sometimes referred to herein simply as “Judge Edwards’ book”).“The reasonable efforts/no reasonable efforts findings are the most powerful tools juvenile court judges have at their disposal in dependency cases, and attorneys and judges should pay special attention to them to ensure that the agency is doing its job, to make positive changes in the child protection system, and, most importantly to improve outcomes for children and families. Two goals of this book are to encourage judges and attorneys to be more assertive in their oversight of social service agencies and to examine the “reasonable efforts” issue earlier in the case.”From Christopher Church’s article.This decision-making process is what was Congress referred to as a “meticulous and impartial decision-making procedure” to prevent overreaching by state agencies. The reasonable efforts requirement was born on June 17, 1980, with the enactment of the Adoption Assistance and Child Welfare Act. 



WHAT THE PUBLIC USUALLY THINK 
ABOUT

Presenter
Presentation Notes
When we think of kids in foster care—we think of parents that don’t “deserve” their kids and we have to find a placement where this child can grow and excel.  A better place that where he is coming from.



Yet this child 
probably has 

experienced three 
or more ACES 
(Adverse Child 
Experiences) 
resulting in 

crippling trauma in 
his life!  

80% of all foster children are in custody for neglect and 
not abuse .  Only about 4 % for sexual abuse.  

ONE of the  traumatic adverse 
child experience  is the 

REMOVAL

Presenter
Presentation Notes
A lot of drug related offenses and circumstances relating to poverty.



Science confirms 
• that children want to be in 

their own homes, no matter 
how abusive or neglectful it 
may have been. 

• They perform better when 
they are safely with their 
family.



Thus we always talk of 
Parents Constitutional 
rights to parent their 

children.



 Parents have a constitutional right under the United 
States Constitutions to the care and custody of their 
children.
 The liberty interest parents have in familial relations 

with their children is a natural-law right that has been 
enshrined in our positive law.
 It is a right that preexists 

government and one that we 
retain as a people separate 
and apart from any statute 
or constitution.
August 26, 2020

MAKING REASONABLE EFFORTS –
THE CONSTITUTIONAL FRAMEWORK

In the Interest of R.S.T., 345 Ga.App. 300 (2018) 6

Presenter
Presentation Notes
Although the department is not required to do everything that is possible, only everything that is reasonable according to some appellate decisions, in determining what is reasonable, we measure the efforts against a Constitutional standard.  RMKAnd the question is not whether we can keep the child safe forever, but whether we can keep the child safe today, tomorrow, until the next court hearing.  RMK Understanding that each state can set the statutory threshold for removal, there is always a Constitutional framework within which we have to operate and Judge Dillard of the Georgia Court of Appeals captures that well in a number of his opinions, often in separate concurring opinions such as in the case of In the Interest of R.S.T, 3345 Ga.App. 300 (2018):“Turning to the issue of parental rights generally, juvenile courts must always be mindful that, regardless of any perceived authority given to them by Georgia’s Juvenile Code to interfere with a natural parent’s relationship with his or her child, such authority is only authorized if it comports with the long-standing, fundamental principle that “[p]arents have a constitutional right under the United States and Georgia Constitutions **626 to the care and custody of their children.”1 The liberty interest parents have in familial relations with their children is a natural-law right that has been enshrined in our positive law.2 It is a right that preexists government and one that *316 we “retain”3 as a people separate and apart from any statute or constitution.4 This is why Georgia’s appellate courts have repeatedly emphasized that “the constitutional right to raise one’s children is a fiercely guarded right in our society and law, and a right that should be infringed upon only under the most compelling circumstances.”5 Indeed, as our Supreme Court has rightly noted, “there can scarcely be imagined a more fundamental and fiercely guarded right than the right of a natural parent to [his or her] offspring.”6 To be sure, the right of familial relations—like any other constitutional right—is not absolute. But when this fundamental liberty interest is at stake, courts must “give full, fair, and thoughtful consideration to the serious matter at **627 hand.”7Constitutionally – ‘physical harm or significant, long-term emotional harm, not merely social or economic disadvantages’.  Boddie v. Daniels, 288 Ga. 143 (2010)Recite the following from Judge Dillard’s recent concurrence in In the Interest of R.B., ‘The Constitutional right of familial relations is not provided by government;  it preexist government.  This cherished and sacrosanct right is not a gift from the sovereign;  it is our natural birthright.  Fixed.  Innate.  Unalienable.’]Reference the Constitution Amendment 14; due process clause.The standard of proof in cases involving individual rights, whether criminal or civil, “reflects the value society places on individual liberty.” The U.S. Supreme Court has mandated a clear and convincing evidence standard when the individual interests at stake in a state proceeding are both “particularly important” and “more substantial than mere loss of money.” As previously discussed, the fundamental liberty interest of parents to make decisions concerning the care, custody, and control of their children is protected by the Fourteenth Amendment. Removals of children, whether in the family law or dependency context, threaten parents with a significant deprivation of liberty, and have a devastating and traumatizing effect on parents and children.  The U.S. Supreme Court has ruled that the clear and convincing standard—not the preponderance of the evidence standard—applies in parental rights termination proceedings. The state’s parens patriae interest favors preservation, not severance of natural familial bonds. Because the possible injury to the parent is significantly greater than any possible harm to the state, the parent should not be asked to share equally with society the risk of error.https://www.google.com/search?q=ADA+%2C+child+welfare+court+of+appeals&oq=ADA+%2C+child+welfare+court+of+appeals&aqs=chrome..69i57j69i64.10855j0j8&sourceid=chrome&ie=UTF-8Parenting is a Civil Right Protected by the ConstitutionEst. in U.S. jurisprudential theory; Rousseau-LockeConstitutional protection; 14th & 5th AmendmentSupreme court interpretation; Meyer-Pierce-Stanley-SantoskyFederal policy recognition; ex. fitness standard – due processState recognition in lawYet many parents with disabilities lose custody of their children through dependency, probate and family court proceedings; deprivation of due process is commonThe 5th Amendment:No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.The United States Supreme Court has avowed continuously and with conviction that parents’ rights to the care and custody of their children are protected under the Due Process Clause of the 14th Amendment. https://www.ncd.gov/sites/default/files/Documents/NCD_Parenting_508_0.pdf Addington v. Texas, 441 U.S. 418, 425 (1979).Id. at 424.Santosky v. Kramer, 455 U.S. 745 (1982).Id. at 766



BUT IS NOT MORE APPROPRIATE TO 
LOOK AT IT AS A RIGHT OF THE CHILD



LEARNING OBJECTIVES 

 Understand the legal requirements placed on child 
welfare agencies

 Understand the oversight responsibilities placed on 
the Courts

 Understand the consequences of a failure to make 
reasonable efforts, or the
failure by the Court to make a
reasonable efforts finding

 Understand the difficulty
created by failing to define 
reasonable efforts in federal law

Presenter
Presentation Notes
These learning points were taken from Judge Edwards’ book.
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TURNED FORTY ON JUNE 17, 2020

Happy  Birthday Reasonable Efforts



Things that are easy to get are often not worth the effort!
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Things that are easy to get 
are often not worth the 
effort!

It should be hard to take or 
keep a six-day old baby girl
away from her mother!

Be difficult!



WHAT’S THE OBJECTIVE?  

To ensure that every child that should be in care 
is in care, but not a single child more; and

To ensure that every child that is in care is in a 
safe, nurturing placement that is supportive of 
the permanency plan
for the child, and
ensures the child’s 
wellbeing.

Presenter
Presentation Notes
This definition of “objective” from www.businessdictionary.com really captures what we are taking about when we talk about reasonable efforts, using words and phrases like “specific result”, “system”, “time frame”, and “available resources”.  Make that point first and then talk about the Objective Statement itself.  The Objective Statement was developed by the Troup County Juvenile Court stakeholders to describe what that are trying to accomplish and why they get up and go this very hard work every day.  For fun, ask the group how many of them do this for the money?  How many do it for the positive acclaim they get in the community.  Then, thank them for doing the really hard work simply because they care about achieving good outcomes for children and families.  Try to get buy-in on the Objective Statement.  Consider offering the “Not a single child more…not a single day more”  wristbands.Read more: http://www.businessdictionary.com/definition/objective.html



To keep families together;

To reunite families when they have to be 
separated; and

To achieve an alternative 
plan for permanency for 
children when they can’t
go back home.

REASONABLE EFFORTS -
THREE OVERARCHING GOALS

Presenter
Presentation Notes
There are our three mandates in their order of preference.  Mandated by state and federal law.



MISSISSIPPI STATUTORY
THRESHOLD FOR REMOVAL

The child is in danger of significant risk 
of harm or another person is in danger of 
significant risk of harm by the child, or
There is no parent, guardian or custodian 

who can provide the necessary care, 
custody and supervision of the child and
There is no alternative to custody. 

(Protective custody is necessary to 
prevent abuse or neglect)
Removal is in the child’s best interest
Contrary to the child’s welfare

Presenter
Presentation Notes
States set the statutory threshold using their own language, but usually it is something like a child’s removal from the home must be the result of a judicial determination that continuation in the home would be contrary to the welfare of the child, or that placement outside the home would be in the best interest of the child. This determination must be made in the first court ruling that sanctions (even temporarily) the removal of the child from the home.No matter how a state defines the threshold for removal, there must be a contrary to the welfare.  That will be discussed near the end of the presentation.



THE COURT’S ROLE:
JUDICIAL OVERSIGHT

The Court holding the child welfare 
agency accountable for making 
reasonable or active efforts is not just a 
best practice.

It’s the law!  

Presenter
Presentation Notes
We are the agencies business. We are in everybody’s business, not business because we are naturally nosy busy bodies, although some of may be, but because we are charged by law with the responsibility in being in everybody’s business.*Put this on the judicial oversight slide: The reasonable efforts/no reasonable efforts findings are the most powerful tools given to the courts by the federal legislation. These findings enable the court to determine whether the agency has done its job to prevent removal, assist in reunifying families, and achieve timely permanency for the child. The trial judge has a difficult task since there is no definition of “reasonable efforts” and the services available in each community are different and may change over time. Nevertheless, the courts are obliged to make several “reasonable efforts” findings throughout the pendency of each child welfare case in which a child has been removed from parental care.Unfortunately, the reasonable efforts tool to prevent removal has not been litigated by our courts. Less than 1 percent of appellate case law deals with the reasonable efforts to prevent removal issue. That means that attorneys are not challenging the “reasonable efforts” findings judges are making at the initial hearing. The issue is not being litigated. On the other hand, over 98 percent of appellate case law deals with the reasonable efforts issue after a court has terminated parental rights. In those appeals, the parents’ attorney argues that the agency did not provide reasonable services to promote reunification of the family. The issue of reasonable efforts to prevent removal is not litigated in these appeals. It is obvious that “reasonable efforts” litigation occurs at the conclusion of the case, not at the beginning. Judge Leonard EdwardsTaken from Len Edwards’ book at page 14, footnote 45.  [Check cite]



CONGRESSIONAL INTENT
FOR JUDICIAL OVERSIGHT

 Prevent unnecessary removals
 Act as a safeguard against potential inappropriate agency 

action
 Not become a mere pro forma exercise in paper shuffling 

to obtain Federal funding
 Expectation of meaningful hearings

where the court receives evidence of 
reasonable efforts that were made to 
prevent removal and later to reunify 
and accomplish permanency.

Presenter
Presentation Notes
The contrary to the welfare determination was the first of the existing protections afforded to children and their families by the Federal foster care program and has been in effect since the inception of the program in 1961 when it was operated under title IV-A. The statute then, and now, recognizes the severity of removing a child, even temporarily, from home. This protection is in place because Congress believed that judicial oversight would prevent unnecessary removals and act as a safeguard against potential inappropriate agency action. This policy is consistent with Congressional intent and stands as proposed in the NPRM. The contrary to the welfare determination must be made in the first court order sanctioning the removal of the child from home, as is explicitly required at section 472(a)(1) of the Act.While acknowledging that reasonable efforts findings could “become a mere pro forma exercise in paper shuffling to obtain Federal funding”, the committee is unwilling to accept as a general proposition that the judiciaries of the states would so lightly treat a responsibility placed upon them by federal statute for the protection of children.”							The Final RuleAsk the group how well they think judges generally have lived up to the trust in them expressed by Congressional Committee and then go to the next slide.There is a point to be made here about “protection of children.”  We have an obligation to protect them from harm but we also have an obligation to protect their right to family.



FROM JUDGE LEONARD EDWARDS
TWENTY-FIVE YEARS AGO

“By failing to take the Act seriously and 
exercise scrutiny over the social services 
agency delivery process, the judge abrogates 
judicial responsibility.  The judge becomes 
part of the problem and becomes useless for 
purposes of the law…It can result in a lack of 
accountability by the social services system 
and wholesale government neglect of 
children.”

Presenter
Presentation Notes
Hon. L. Edwards, “Improving Implementation of the Federal Adoption Assistance and Child Welfare Act of 1980.”  Juvenile and Family Court Journal, Vol. 45, No. 3, 1994



WHAT JUDICIAL OVERSIGHT IS NOT!

 Out of 1200 judges, less than 4% had ever made a 
no reasonable efforts finding

 90.4% of judges stated that they either rarely or 
never made a no reasonable efforts finding

 40.5% of judges reported making reasonable 
efforts findings even when the the agency had not 
made reasonable efforts

 You cannot let this happen in your jurisdiction. 

Presenter
Presentation Notes
Ask why the group thinks that some judges put their head in the sand.A couple of thoughts to may be share:We set our standards by what we walk by.Maybe it is time to quit asking why the agency keeps doing bad work and start asking why we keep accepting it.From Christopher Church:But over the past thirty-five years, evidence suggests that Congress wrongly assumed that juvenile courts would not make findings simply to maximize federal funding for child welfare agencies. A survey of over 1200 juvenile court judges found that only 44 judges—less than 4%— had ever made a no reasonable efforts finding.106 Similarly, a state study found that 90.4% of judges stated that they either rarely or never made a no reasonable efforts finding.107 Moreover, 40.5% of judges reported making reasonable efforts findings even when they believed the agency had not made reasonable efforts.108 When asked why such findings would be made in the absence of supporting evidence, judges reported that insufficient information and funding concerns were primary factors.109 A similar report concluded that the federal system of funding “creates a disincentive for judges and referees [to make] negative reasonable efforts determinations.”110 Mirroring these findings, authors of a New York report concluded that the reasonable efforts issue was “very rarely addressed” and that judges admit they often routinely approve requests to remove children even when they do not believe the agency has made an adequate case.111 These statistics accord with the observations made by many commentators and attorneys working within the system. In many child welfare hearings, reasonable efforts requirements simply are not enforced, or even mentioned, as none of the stakeholders have an interest in jeopardizing                                                                  104 S. REP. NO. 96-336, at 16 (1979). 105  Mark Hardin, Ten years later: Implementation of P.L. 96-272 by the Courts, in THE ADOPTION ASSISTANCE AND CHILD WELFARE ACT OF 1980 (PUBLIC LAW 96-272): TEN YEARS LATER 51, 52 (North American Council on Adoptable Children, 1990). 106 Alice C. Shotton, Making Reasonable Efforts in Child Abuse and Neglect Cases: Ten Years Later, 26 CAL. W. L. REV. 223, 237 (1989). 107 CUTLER INSTITUTE FOR CHILD AND FAMILY POLICY, MUSKIE SCHOOL OF PUBLIC SERVICE, MICHIGAN COURT IMPROVEMENT PROGRAM REASSESSMENT 105 (Aug. 2005), http://muskie.usm.maine.edu/Publications/ cf/MI_CourtImprovementProgramReassessment.pdf. 108 Id. 109 Id. 110 A.B.A CENTER ON CHILDREN AND THE LAW, MICHIGAN COURT IMPROVEMENT PROGRAM ASSESSMENT OF PROBATE COURTS’ HANDLING OF CHILD ABUSE AND NEGLECT CASES 93-94 (Kathi L. Grasso ed., 1997), http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Reports/cipaba.pdf. 111 SPECIAL CHILD WELFARE ADVISORY PANEL, ADVISORY REPORT ON FRONT LINE AND SUPERVISORY PRACTICE 47-48 (Annie E. Casey Foundation, Mar. 9, 2000). 228 UNIV. OF PENNSYLVANIA JOURNAL OF LAW AND SOCIAL CHANGE [Vol. 19.3 federal funding.112 Instead, as noted by retired Judge Len Edwards, “most judges approve of what the agency has done with little or no thought about it.”113 To simplify the process, decision makers have developed standard court reports and orders that include preprinted findings that the agency has made reasonable efforts that are sufficient to satisfy federal auditors.114 Frequently, efforts include activities like interviews, investigations, and drug screens—steps that are far more investigative in nature than authentic efforts to prevent kids from being removed.115 As one scholar concluded, the pre-preprinted orders were enough “to keep federal dollars flowing into the jurisdiction, but it surely did not live up to the spirit of the [Adoption Assistance and Child Welfare Act].”116In Georgia, for the twelve-month period ending March 31, 2019, we had 6,701 removals to foster care.  Given funding issues, turnover issues, and all of the other things that go into it, do you really think the department really made reasonable efforts in 6,433 of those cases?  



RECENT SURVEY - BETTER BUT NO CIGAR

August 26, 2020

 27.27% have made found reasonable efforts when 
evidence did not support that finding

 89.7% reported having not made or seldom made a 
no reasonable efforts find in the last year

 Reasons given for not making no reasonable efforts 
findings: potential loss of funding and/or services 
(51.61%) and insufficient information (33.87%)

 Most common no reasonable findings made as to 
reunification (55.22%)

 A lot of work needs to be done around parent and 
child attorney advocacy around reasonable efforts

18

Presenter
Presentation Notes
Ask why the group thinks that some judges put their head in the sand.A couple of thoughts to may be share:We set our standards by what we walk by.Maybe it is time to quit asking why the agency keeps doing bad work and start asking why we keep accepting it.From Christopher Church:But over the past thirty-five years, evidence suggests that Congress wrongly assumed that juvenile courts would not make findings simply to maximize federal funding for child welfare agencies. A survey of over 1200 juvenile court judges found that only 44 judges—less than 4%— had ever made a no reasonable efforts finding.106 Similarly, a state study found that 90.4% of judges stated that they either rarely or never made a no reasonable efforts finding.107 Moreover, 40.5% of judges reported making reasonable efforts findings even when they believed the agency had not made reasonable efforts.108 When asked why such findings would be made in the absence of supporting evidence, judges reported that insufficient information and funding concerns were primary factors.109 A similar report concluded that the federal system of funding “creates a disincentive for judges and referees [to make] negative reasonable efforts determinations.”110 Mirroring these findings, authors of a New York report concluded that the reasonable efforts issue was “very rarely addressed” and that judges admit they often routinely approve requests to remove children even when they do not believe the agency has made an adequate case.111 These statistics accord with the observations made by many commentators and attorneys working within the system. In many child welfare hearings, reasonable efforts requirements simply are not enforced, or even mentioned, as none of the stakeholders have an interest in jeopardizing                                                                  104 S. REP. NO. 96-336, at 16 (1979). 105  Mark Hardin, Ten years later: Implementation of P.L. 96-272 by the Courts, in THE ADOPTION ASSISTANCE AND CHILD WELFARE ACT OF 1980 (PUBLIC LAW 96-272): TEN YEARS LATER 51, 52 (North American Council on Adoptable Children, 1990). 106 Alice C. Shotton, Making Reasonable Efforts in Child Abuse and Neglect Cases: Ten Years Later, 26 CAL. W. L. REV. 223, 237 (1989). 107 CUTLER INSTITUTE FOR CHILD AND FAMILY POLICY, MUSKIE SCHOOL OF PUBLIC SERVICE, MICHIGAN COURT IMPROVEMENT PROGRAM REASSESSMENT 105 (Aug. 2005), http://muskie.usm.maine.edu/Publications/ cf/MI_CourtImprovementProgramReassessment.pdf. 108 Id. 109 Id. 110 A.B.A CENTER ON CHILDREN AND THE LAW, MICHIGAN COURT IMPROVEMENT PROGRAM ASSESSMENT OF PROBATE COURTS’ HANDLING OF CHILD ABUSE AND NEGLECT CASES 93-94 (Kathi L. Grasso ed., 1997), http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Reports/cipaba.pdf. 111 SPECIAL CHILD WELFARE ADVISORY PANEL, ADVISORY REPORT ON FRONT LINE AND SUPERVISORY PRACTICE 47-48 (Annie E. Casey Foundation, Mar. 9, 2000). 228 UNIV. OF PENNSYLVANIA JOURNAL OF LAW AND SOCIAL CHANGE [Vol. 19.3 federal funding.112 Instead, as noted by retired Judge Len Edwards, “most judges approve of what the agency has done with little or no thought about it.”113 To simplify the process, decision makers have developed standard court reports and orders that include preprinted findings that the agency has made reasonable efforts that are sufficient to satisfy federal auditors.114 Frequently, efforts include activities like interviews, investigations, and drug screens—steps that are far more investigative in nature than authentic efforts to prevent kids from being removed.115 As one scholar concluded, the pre-preprinted orders were enough “to keep federal dollars flowing into the jurisdiction, but it surely did not live up to the spirit of the [Adoption Assistance and Child Welfare Act].”116In Georgia, for the twelve-month period ending March 31, 2019, we had 6,701 removals to foster care.  Given funding issues, turnover issues, and all of the other things that go into it, do you really think the department really made reasonable efforts in 6,433 of those cases?  
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THE INVISIBLE LINE 

Like the invisible line where the parent is unfit such 
that removal is necessary, the state has a similar 
invisible reasonable efforts line that must be met to 
show they tried to prevent the removal and later tried 
to make it possible for the child to return home.

19

Presenter
Presentation Notes
While the line may not be invisible, it is certainly difficult to see given the lack of clear definition in federal or most state laws.  That is why it is important as stated on the next slide for the judge to draw a clear line.Brenda found that here: https://www.americanbar.org/groups/public_interest/child_law/resources/child_law_practiceonline/child_law_practice/vol_31/september_2012/a_new_focus_on_reasonableeffortstoreunify/ This is a really good article by Amelia Watson about a parent’s attorney’s responsibility around reasonable efforts.
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JUDGES NEED TO SET
CLEAR EXPECTATIONS/DRAW THE LINE

 It is important for judges to have a structured decision-
making process around reasonable efforts findings 
that is sufficiently developed so that they can articulate 
that process. And they should consistently maintain 
fidelity to that process while still making individualized 
decisions.

 Judges must set a clear 
standard for reasonable 
efforts and not be a moving
target.

 Document findings.
20

Presenter
Presentation Notes
People often view the fitness line and the reasonable efforts line as invisible or at least difficult to see or discern.  And , because of the lack of a clear statutory definition, it likely is difficult to discern until the line is clearly drawn by the judge.  That is one reason why what is stated on this slide is so important.And it is important to document your findings.  And, of course, you cannot document that which you did not do.  The order should reflect what actually took place in the hearing on the record. From the Final Rule:Section 1356.21(d)  Documentation of Judicial Determinations     This section establishes the documentation requirements for the reasonable efforts and contrary to the welfare determinations.     Comment: Many Commenters wrote in support of our proposed policy of requiring judicial determinations to be explicit, made on a case-by-case basis, and so stated in the court order. Others felt that we were being overly prescriptive in this section. Those Commenters expressed concern that this requirement prohibits the use of preprinted forms that include checklists for making the necessary judicial determinations. A few suggested that we permit the court order to reference the facts in a court report, related psychiatric or psycho-social report, or sustained petition to demonstrate that the determination was based on the individual circumstances of that case. A few Commenters even suggested that we delete the paragraph in its entirety.     Response: In keeping with the supportive Comments we received on the need for individualized judicial determinations, we have not made changes in this section, but would like to clarify our reasons for the policy. Our purpose for proposing this policy can be found in the legislative history of the Federal foster care program. The Senate report on the bill characterized the required judicial determinations as ``* * * important safeguard(s) against inappropriate agency action * * *'' and made clear that such requirements were not to become ``* * * a mere pro forma exercise in paper shuffling to obtain Federal funding * * *'' (S. Rept. No. 336, 96th Cong., 2d Sess. 16 (1980)). We concluded, based on our review of State' documentation of judicial determinations over the past years, that, in many instances, these important safeguards had become precisely what Congress was concerned that they not become.     Our primary concern is that judicial determinations be made on a case-by-case basis and it was not our intent to create a policy that was overly prescriptive and burdensome. States have a great deal of flexibility in satisfying this requirement. The suggestion that the court order reference the facts of a court report, related psychiatric or psycho-social report, or sustained petition as a mechanism for demonstrating that judicial determinations are made on a case-by-case basis is an excellent one and would satisfy this requirement. If the State can demonstrate that such determinations are made on a case-by-case basis through a checklist then that is acceptable also.     Comment: A few Commenters asked for clarification regarding the language that must be contained in judicial determinations that satisfy title IV-E eligibility criteria. The Commenters wanted to know if these determinations needed to use the exact terms ``reasonable efforts'' and ``contrary to the welfare.''     Response: Existing policy does not require the judicial determinations to use the exact terminology of the statute. We have no intention of overturning this policy. In fact, in the preamble to this section in the NPRM, we specifically stated that, * * * (t)he judicial determinations themselves need not necessarily include the exact terms ``contrary to the welfare'' and ``reasonable efforts,'' but must convey that the court has determined that reasonable efforts have been made or are/were not required (as described in section 471(a)(15) of the Act), and that it would be contrary to the welfare of a child to remain at home.     Comment: One Commenter was opposed to our requiring specific judicial determinations. The Commenter felt we should be able to cull out the fact that the court made the appropriate determinations by reading the hearing record.     Response: While we can allow some flexibility in this area, it is a statutory requirement that the specific judicial determinations regarding reasonable efforts and contrary to the welfare be explicit in court orders. Section 1356.21(d)(1) of the regulation states that we will accept transcripts of the court proceedings if the necessary judicial determinations are not explicit in the court orders.     Comment: Overwhelmingly, Commenters were opposed to the prohibition on nunc pro tunc orders. Commenters generally felt that the States would be punished for the failure of the court to fulfill its responsibility. Some Commenters suggested we permit nunc pro tunc orders only to clarify or correct technical errors.     Response: We placed the ban on nunc pro tunc orders because we discovered that they were being used months, sometimes years, later to meet reasonable efforts and contrary to the welfare requirements that had not been met at the time the original hearing took place. We are sensitive to the issue of technical errors. However, it is permissible for States to use transcripts of court proceedings to verify that judicial determinations were made in the absence of the necessary orders. We have, therefore, made no changes to the regulation to modify the ban on nunc pro tunc orders.     Comment: Some Commenters opposed our decision not to accept judicial determinations regarding reasonable efforts and contrary to the welfare determinations which merely reference State statute.     Response: We believe that judicial determinations should be as meaningful as possible and child-specific in order to ensure that the circumstances of each child are reviewed individually. We believe that explicit documentation is a way to ensure that such determinations actually occur and could find no compelling argument to change our position. We will not accept judicial determinations that merely reference State statute to satisfy the reasonable efforts and contrary to the welfare determinations.



WHAT ARE
REASONABLE EFFORTS?

No definition under federal law or regulation
 Intent was to make case-by-case determination
Mississippi definition: 
“…the exercise of reasonable
care and due diligence”
“…use appropriate and 
available services. . . ”

Presenter
Presentation Notes
What is the definition of reasonable efforts?  By design, federal law left the definition up to the states and most states define reasonable efforts in general terms. Mississippi Definition: “Reasonable efforts” means the exercise of reasonable care and due diligence by the Department of Human Services, the Department of Child Protection Services, or any other appropriate entity or person to use appropriate and available services to prevent the unnecessary removal of the child from the home or provide other services related to meeting the needs of the child and the parent. MCA § 43-21-105That does not tell us a lot.  I have two definitions, one aspirational, and the other more practical.  I am only allowed to share the aspiration one with you as one of the goals of this program is to give you the opportunity to work through this on your own. Judge Edwards makes a very good point in Page 22 of his Book, “…reasonable efforts become very effective when trial judges examine the issue throughout the life of a juvenile dependency case, particularly early in the proceedings.  The careful examination of social worker actions by the judge and parental participation in services determines whether the agency has met its duty to provide reasonable efforts.”  
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ASPIRATIONAL DEFINITION

Doing for children and families we serve that which we 
would want others to do for us and our families if we 

found ourselves in like circumstance.

22
This Photo by Unknown Author is licensed 
under CC BY-NC-ND

https://islamulpaceaeterna.wordpress.com/tag/pace/
https://creativecommons.org/licenses/by-nc-nd/3.0/


FACTORS TO CONSIDER IN MAKING
REASONABLE EFFORTS FINDING

Common factors:
Danger/safety/mitagation
Services relevant to risk
Substance Abuse
Address Poverty Issues, housing, food, Clothing etc.
Visitation

Diligence
Adequate, appropriate, available, timely
Realistic under circumstances

Bottom line:  Not much direction or guidance

Presenter
Presentation Notes
While there are usually not very clear definitions, most states provide a list of factors to consider in making reasonable efforts determinations.  This comes from O.C.G.A. Section 15-11-202(f).Whether services were:Relevant to the safety and protection of such child;Adequate to meet the needs of such child and his or her family;Culturally and linguistically appropriate;Available and accessible;Consistent and timely; andRealistic under the circumstances.                                                              O.C.G.A. Section 15-11-202(f)From Judge Edwards’ book at Page 13, these guidelines were issued by the Children’s bureau:These factors include:the dangers to the child and the family problems that precipitate those dangers;whether the services the agency provided relate specifically to the family’s problemsand needs;whether case managers diligently arranged services for the family;whether the appropriate services for the family were available and timely, and, theresults of the services provided.From RMK Presentation on Reasonable Efforts describing the reasonable efforts home/house:The foundation for the framework is Respect:Respect means:  (1) esteem for or a sense of the worth or excellence of a person, a personal quality or ability, or something considered as a manifestation of a personal quality or ability: I have great respect for her judgment; (2)  deference to a right, privilege, privileged position, or someone or something considered to have certain rights or privileges; proper acceptance or courtesy; acknowledgment: respect for a suspect's right to counsel; to show respect for the flag; respect for the elderly. Respect for:For othersFor other’s opinionsFor other’s culturesFor other’s family dynamicsFor other’s family historiesFor existing relationshipsFor our individual rolesFor our time and resourcesFor each person’s challenges in fulfilling their rolesThe left wall of the Framework is Collaboration:Collaboration means: (1) the act of working with another or others on a joint project; (2) something created by working jointly with another or others; (3) the act of cooperating as a traitor, esp with an enemy occupying one's own country.I think that the third definition is particularly interesting.  There are those case managers who consider proactive judges to be enemies occupying their country, but you note from the definition that you can still collaborate with the enemy by cooperating with them.  There are also judges who often view case managers as the enemy and anyone who cooperates with them as a traitor.Collaboration is the key.  None of us can do it alone.What do we mean by collaboration?Who needs to be at the table?  Reasonable Efforts is everybody’s business and everybody should be involved in the collaborative effort:--  The agency--  The judge--  The court staff--  The parents--  The parents’ attorney--  The child--  The child’s attorney--  The CASA--  The Service Providers--  Foster parents--  RelativesWhat are some ways we can collaborate?--  Stakeholder meetings--  Developing protocols--  Joint training--  Developing resources--  Changing legislation--  Changing policyThe right wall is Common Sense:Common sense means:  sound practical judgment that is independent of specialized knowledge, training, or the like; normal native intelligence. The right wall of the Framework is Common Sense:One of my case mangers said to me when talking about the Casey Permanency Roundtables that they “gave her permission to do the kinds of things they have known all along to do but did not do because they were too wrapped up in policy and practice.”  It was just a call for good old common sense in doing case work.The second level of that is that judges need to use common sense in making reasonable efforts decisions.The roof of the Framework is Meaningful Participation:Accessible in terms of locationAccessible in terms of logisticsAccessible in terms of culture and languageAccessible in terms of day and timeAccessible in terms of developmental levelAccessible in terms of costAccessible in terms of physical access (ADA)“Doing for children and families we serve that which we could reasonably expect others to do for us and our children if we found ourselves in like circumstance.”



TWO TIERS OF
REASONABLE EFFORTS

 Tier One Reasonable Efforts
 Reasonable efforts made in each individual    

case
 Tier Two Reasonable Efforts
 Reasonable efforts to 

track needs and to 
develop services to 
meet the needs

Presenter
Presentation Notes
While the labels Tier One and Tier Two came from Judge Key, the concept of two tiers of reasonable efforts is founded in federal law and policy and in federal funding requirements.  There is a great discussion about this beginning at Page 49 in Making Reasonable Efforts: A Permanent Home for Every Child, a work coming out of the Youth Law Center.  



TIER ONE REASONABLE EFFORTS

 Assess the family situation
Determine if any available services will work
 Consider alternative ways other than removal
 Inform family about available services
 Offer services most likely to work
 Give family an opportunity to request other services
 Provide a means for review of agency’s failure to 

provide the services the family believes will work
Develop an appropriate case plan
 Visitation
 Permanency hearings

M a k i n g  R e a s o n a b l e  E f f o r t s :  A  P e r m a n e n t  H o m e  f o r  E v e r y  C h i l d

Presenter
Presentation Notes
This slide is taken from Making Reasonable Efforts: A Permanent Home for Every Child beginning at Page 49.MAKING REASONABLE EFFORTS IN EACH CASEMake Good Faith Efforts to Prevent Removal:Assess the family situation to determine the likelihood of protecting the child effectively in the home. The worker should identify the specific problems, if any, that place the child at imminent risk of serious harm.Determine whether any available services might effectively address the family's or child's specific problems.Consider alternative ways of addressing the family's needs — short of removal — that would allow the child to be safe when the services regularly provided by the agency appear unlikely to meet the family's needs or have inappropriately long waiting lists.Inform the family about available services that might address the family or child's problems.Offer the family those services that the agency considers most likely to address the problems creating the risk of the child's removal.Give the family an opportunity to request other services not offered by the agency that the family believes might mitigate the risk of removal.Provide a means for the child or family to seek review of the agency's failure to provide services that the family believes would eliminate the need for the child's removal.Make Good Faith Efforts to Reunify the Family:The agency's reunification efforts should include at least the following additional steps:Develop an appropriate case plan.Establish an appropriate visitation schedule and other measures to ensure visits are facilitated and actually occur.Make Good Faith Efforts to Achieve Permanency for Children:Ensure in appropriate cases that permanency hearings are timely held; petitions to terminate parental rights are timely filed; and reasonable efforts are made to timely place children in permanent placements.��



TIER TWO REASONABLE EFFORTS

Assess need
Comprehensive plan for prevention and 

reunification
Provide all services
Structure service delivery to keep families together
Conduct training
Establish appropriate criteria for services
Develop written guidelines, procedures and 

protocols
M a k in g  Re a s o n a b le  E f fo r t s :  A  Pe r m a n e n t  H o m e  fo r  E ve r y  C h i ld

Presenter
Presentation Notes
This slide is taken from Making Reasonable Efforts: A Permanent Home for Every Child beginning at Page 49.Full subsection titles:Assess the Need for ServicesDevelop a Comprehensive Plan for Preventive and Reunification ServicesProvide all Required Preventive and Reunification Services and Services to Achieve PermanencyStructure Service Deliver to Keep Families TogetherConduct TrainingEstablish Appropriate Eligibility Criteria for ServicesDevelop Written Guidelines, Procedures and ProtocolsRemind the group that this book has a chapter for:AttorneysJudgesChild Welfare Agencies



Conduct a thorough investigation
Assess and articulate safety threat as 

immediate, significant and clearly observable
Consider and articulate vulnerability
Look for and articulate controlling 

interventions
 Identify and be able to articulate the specific 

harm that might come to a child if the child 
remains in the home
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Consider all risk mitigation services
Seek short term safety and ask for expedited 

hearing
 It is more than just knowing the questions to 

ask – it is the persistent pursuit of the 
answers to the questions
Can the child go home safely today?
Would you remove the child today?
Family time is critical
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Make the equivalent of active efforts
Hold the agency accountable for meeting its 

burden of proof 
Demonstrate a true sense of urgency
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MYCIDS DOCUMENTS

• A reasonable efforts to prevent removal should be 
made at the shelter hearing.  Have 60 days. The 
administrator will find the finding in “Court Actions”.

• Each Permanency or Permanency Review 
reasonable efforts to complete permanent plan 
must be made.    

• MYCIDS requires a child-specific fact finding of the 
approved reasonable effort before the order can be 
completed.

Presenter
Presentation Notes
The finding has to be made within sixty days of removal under federal law, sooner under the laws of some states.And the same consequence follows a failure to make the reasonable efforts to avoid removal or a finding that reasonable efforts were not made.Ask why the consequences for failing to make reasonable efforts to avoid removal is so harsh.  It is because you can’t un-ring the bell.  The harm (trauma) caused by the removal has already been done. Talk about how some judges send a copy of the letter to the region director, the state director, and/or the feds.45 CFR Section 1356.21(b):(b) Reasonable efforts. The State must make reasonable efforts to maintain the family unit and prevent the unnecessary removal of a child from his/her home, as long as the child’s safety is assured; to effect the safe reunification of the child and family (if temporary out-of-home placement is necessary to ensure the immediate safety of the child); and to make and finalize alternate permanency plans in a timely manner when reunification is not appropriate or possible. In order to satisfy the“reasonable efforts” requirements of section 471(a)(15) (as implemented through section 472(a)(1) of the Act), the State must meet the requirements of paragraphs (b) and (d) of this section. In determining reasonable efforts to be made with respect to a child and in making such reasonable efforts, the child’s health and safety must be the State’s paramount concern.(1) Judicial determination of reasonable efforts to prevent a child’s removal from the home. (i) When a child is removed from his/her home, the judicial determination as to whether reasonable efforts were made, or were not required to prevent the removal, in accordance with paragraph (b)(3)of this section, must be made no later than 60 days from the date the child is removed from the home pursuant to paragraph (k)(1)(ii) of this section.(ii) If the determination concerning reasonable efforts to prevent the removal is not made as specified in paragraph (b)(1)(i) of this section, the child is not eligible under the title IV-E foster care maintenance payments program for the duration of that stay in foster care.(2) Judicial determination of reasonable efforts to finalize a permanency plan. (i) The State agency must obtain a judicial determination that it has made reasonable efforts to finalize the permanency plan that is in effect (whether the plan is reunification, adoption, legal guardianship, placement with a fit and willing relative, or placement in another planned permanent living arrangement) within twelve months of the date the child is considered to have entered foster care in accordance with the definition at § 1355.20 of this part, and at least once every twelve months thereafter while the child is in foster care.



“CONTRARY TO WELFARE”
DETERMINATION IN FIRST COURT RULING

If “contrary to the welfare” determination 
is not made in the first court ruling, the 

child is not eligible for
Title IV-E foster
care payments for the
duration of that stay
in foster care. 

45 C.F.R. §1356.21(c)

Presenter
Presentation Notes
A really important point here is that the contrary to the welfare finding is tied to the reasonable efforts to avoid removal finding.  You really can’t talk about them separately.When must the findings as to removal be made?At actual removal?At the PPH?Are the answers different for the contrary to the welfare finding and the reasonable efforts finding?Must be made in the first order, emergency custody order.A child’s removal from the home must be the result of a judicial determination that continuation in the home would be contrary to the welfare of the child, or that placement outside the home would be in the best interest of the child. This determination must be made in the first court ruling that sanctions (even temporarily) the removal of the child from the home.Talk about how some judges send a copy of the letter to the region director, the state director, and/or the feds.



MYCIDS ISSUES-CONTRARY TO THE WELFARE

 MYCIDS will require you to make a 
Contrary to the Welfare finding in your first 
custody order (usually the emergency 
custody order). 
You will never be in violation if you use this 

order and follow the instructions for its 
completion.

Presenter
Presentation Notes
Hon. L. Edwards, “Improving Implementation of the Federal Adoption Assistance and Child Welfare Act of 1980.”  Juvenile and Family Court Journal, Vol. 45, No. 3, 1994



ALWAYS REMEMBER THIS GUY 
AND OUR RESPONSIBILITY TO 

HIM!



QUESTIONS



THANK YOU FOR ALL YOU DO FOR THE 
CHILDREN AND YOUTH OF MISSISSIPPI!
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John N. Hudson
Jurist in Residence
Mississippi Supreme 
Court
601-807-5837
juhudson@bellsouth.net

mailto:juhudson@bellsouth.net


Images on Slides 2, 4, 6, 7, 9, 10,11, 12, 14, 16, and 20 taken 
from Creative Commons

Images on Slide 3 taken from Business Dictionary, which is 
open access

Images on Slides 8and 13 used with permission from Judge 
Leonard Edwards

Images on Slides 1 and 21 taken from materials of the National 
Council of Juvenile and Family Court Judges with permission
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